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Re: Review of the Office of the Canadian Ombudsperson for Responsible Enterprise

[Submitted via email to: COREreview-revueOCRE@international.gc.ca]

The Prospectors and Developers Association of Canada (PDAC) is the voice of Canada’s mineral
exploration and development industry. On behalf of over 8,000 corporate and individual members, we
appreciate the opportunity to share our experience working with Global Affairs Canada and the office of
the Canadian Ombudsperson for Responsible Enterprise (CORE) since it was first conceptualized in 2007.
As an organization, we strive to improve responsible practices in the mineral exploration and mining
industry by offering our members thought leadership and practical tools to move the industry forward.

PDAC acknowledges that business has a role to play in respecting human rights, as articulated in the UN
Guiding Principles on Business and Human Rights (UNGP). The UNGP formed the basis for PDAC’s human
rights chapter of e3 Plus, updated in 2014, and rebranded to Driving Responsible Exploration in 2024. In
addition to the role of business, Canada has formally acknowledged its responsibility as a host country to
encourage responsible business conduct abroad, first through its Corporate Social Responsibility Strategy
for the Extractive Sector Abroad, first announced in 2009 and updated in 2014, and more recently
through its Responsible Business Conduct (RBC) Abroad Strategy (2022-2027). The RBC Strategy balances
the approach with pillars of prevention, access to remedy and targeted legislation.

The operation of the CORE falls under the concept of ‘access to remedy’. Namely, creating opportunities
for communities outside of Canada that believe they have been negatively impacted by Canadian
companies to raise their concerns, and have those concerns responded to by Canada. There are three
mechanisms through which communities outside of Canada can seek ‘access to remedy’. Two
mechanisms are non-judicial, the Office of CORE and the National Contact Point (NCP) system, the third
is judicial, that is the Canadian courts as a forum for filing complaints against Canadian companies.

PDAC Observations

Throughout the 3 years their portal was open, the CORE received over 300 inquiries and actively worked
on approximately 20 admissible complaints. Among these, 8 were related to the mining industry, with 2
companies named: GobiMin and Dynasty Gold. Both companies had projects in the Xinjiang region of
China, where accusations were made regarding Canadian companies enabling Uyghur forced labour.

GobiMin sold its interest in its Chinese subsidiary in 2022, thus exiting the high-risk Xinjiang region. The
company participated in the CORE’s Initial Assessment process and, following the release of the Initial
Assessment Report, successfully implemented the CORE’s follow-up recommendations, such as updating
its responsible exit policy. The CORE subsequently issued a follow-up report and closed the case, noting a
non-judicial “Alternative Dispute Resolution” (ADR) process.

In contrast, Dynasty did not participate in the CORE’s Initial Assessment or Investigation process. From
2003 to 2008, Dynasty Gold entered into a joint venture agreement with a Chinese partner. After this
period, Dynasty reported publicly that the Chinese partner became uncommunicative, and Dynasty’s
70% interest in the project went unacknowledged. In 2016, Dynasty initiated legal action in the Xinjiang
High Court, seeking compensation or restoration of the joint venture. In the CORE’s Final Report,
released in March 2024, it was determined that Dynasty still maintained its presence and influence over
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the project past 2019, leading to the conclusion that Dynasty is implicated in human rights abuses. The
CORE issued follow-up steps for Dynasty to complete by September 2024.

While the two cases illustrate the varied approaches companies can take in response to these serious
issues, the CORE has a responsibility to ensure accuracy in advising the companies and the Canadian
government on how to uphold human rights and improve working conditions for affected communities.
Ensuring sufficient funding and case-specific resources are essential to support this continued effort. By
fostering broader collaboration, the CORE can more effectively address human rights concerns and fulfill
its mandate.

Although PDAC has consistently collaborated with CORE staff and showcased their work on our website
and at our annual convention, there remains an opportunity for the CORE to strengthen its investigation
and recommendation strategies such as utilizing PDAC’s Driving Responsible Exploration guidance: which
is one of few free resources available specifically for junior mineral exploration companies. As an
industry association, we felt a lack of inclusion in the CORE’s case-progression process, despite our
participation in the Multi-Stakeholder Advisory Board and Quarterly Stakeholder Meetings. These
meetings often consisted of superficial updates, already released in their public reports, that did not
effectively engage our knowledge or expertise. This has hindered our ability to provide valuable input
and support the collective goals of the industry, and we urge a shift towards a more inclusive approach
that genuinely incorporates the diverse perspectives and expertise within our association.

Our observations highlight several areas of concern:

Supporting Canadian Businesses

The creation of an institution that does not balance improving access to remedy with supporting the
competitiveness of responsible Canadian companies may lead to a scenario in which harm is done to
responsible Canadian mining companies and where communities are not actually any better off. For
example, frivolous or vexatious claims can lead to reputational damage, and a drop in share price (which,
for smaller companies could have a significant effect). Moreover, the exit of a responsible Canadian
company, for which harm has not been definitively established, could result in decreased investments in
the community, job losses, and a gap possibly filled by a less accountable company.

There is a stark difference between an irresponsible operator and a responsible Canadian or Canadian
partner company operating abroad and hence their impacts on the Natural Environment and Human
Rights. Statistics on health and safety can give a glimpse into respect for safe working conditions and
respect for human rights. PDAC is a member of the International Council on Mining and Metals (ICMM),
which represents about one-third of the global metals and mining industry. The organization assesses
the safety performance of its members across various commodities and jurisdictions worldwide. The
ICMM reported 33 fatalities in 2022. For the same reporting period, the National Mine Safety
Administration of China shared that there were 245 reported deaths in coal mining alone, potentially
more unreported. This is an order of magnitude larger than ICMM'’s globally encompassing report, and
two orders of magnitude greater than Canada's mineral exploration sector, which saw three incidents
resulting in fatalities in 2022. This basis for measurements and their correlation to human rights are not
exactly equivalent, however, in the vast majority of cases Canadian companies operate to the highest
standards both within and outside of Canada.
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PDAC and our Driving Responsible Exploration guidance, along with other cohort associations like the
Mining Association of Canada (MAC) (with their Towards Sustainable Mining initiative, which is
consolidating with other responsible standards like ICMM, World Gold Council and Copper Mark) are
built expressly to help accelerate the adoption of best practices in regions that may have less regulatory
oversight and to export Canadian values abroad. The PDAC would also like the highlight the work
Engineers Without Borders Canada has completed with support from GIZ Deutsche Gesellschaft fiir
Internationale Zusammenarbeit on “Guidance for Disclosure on Human Rights Due Diligence in Mining

Sector Procurement”. Promoting voluntary responsible conduct guidance and standards offers several
advantages over having no standards at all.

The office of the CORE can use these pre-existing Canadian-made tools to assist companies undergoing
the review process. By strategically integrating insights from industry associations and NGOs, the CORE
can conduct thorough investigations while fostering an environment where businesses can thrive
competitively and ethically.

Non-judicial process

Non-judicial access to remedy is crucial for addressing potential human rights abuses for several reasons.
It provides an avenue for mediation, and alternative dispute resolution, which can help prevent further
violations and promote reconciliation. Especially for individuals who may not have the ability to navigate
court systems. Non-judicial remedies can be more accessible and user-friendly, ensuring that affected
communities can seek redress for violations. Furthermore, non-judicial mechanisms can incite changes
faster than courts and address a broader range of grievances, including those that may not be covered
by law. This can include social, cultural, and economic rights that might be overlooked in formal settings.

For a non-judicial entity to be effective it should promote participation without the threat of subpoenas
or being held in contempt. Powers to compel is a strictly judicial process that is used to assign fault,
which is beyond the scope of an ombudsman's services. Human rights issues often involve multiple
stakeholders, making it challenging to assign blame definitively. The priority should be on addressing the
needs of victims and ensuring they have access to effective remedies. Focusing on support for
communities and companies allows for a more constructive approach that can lead to systemic change.

PDAC, and our partner associations such as MAC, have commented on the ongoing considerations of
granting the CORE quasi-judicial powers in the past (please refer to Appendix A: Letter to Minister Carr
and Appendix B: Risk Assessment Guide for Country Visits). The years-long campaign for judicial powers
ultimately hurt the effectiveness of the Office of the CORE. If the focus remains solely on what is lacking,
it may prevent the office from recognizing and leveraging existing strengths or exploring alternative
solutions. If an office publicly admits to not having the necessary tools but fails to take steps to address
the issue, it can lose credibility among both the complainants and the companies it is asking to come to
the table, undermining its influence and authority. If renewed the CORE should present full confidence in
its ability to hear and guide grievance mechanisms within its mandate.

This means there must be alternative motivations for industry participation, this can be through studies
and communication on companies that prioritize human rights and gain a competitive advantage,
attracting socially conscious consumers and investors. The office should also look into leveraging other
stakeholders including investors, customers, Industry associations and NGOs. This requires funding.
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Notable commitment from the Government of Canada

Many stakeholders—including companies and civil society—have perceived CORE processes to date as
overly adversarial and it is essential to shift towards more collaborative engagement, which can only be
realized through a notable commitment from the Government of Canada, including adequate funding
and cultural support for the CORE’s mandate.

In addition to funding for the dispute resolution process, the CORE requires resources to establish robust
marketing and social media strategies, as well as to enhance access in regions at risk of human rights
abuses. Strengthening the CORE's mandate with sufficient financial and operational resources would
enable it to fulfill its promise of enhancing responsible business conduct among Canadian enterprises
abroad. Adequate funding would support independent investigations, alleviating concerns about
perceived guilt in voluntary processes. For example, cross-departmental staff can use both Global Affairs
Canada’s resources on responsible business conduct as well as Public Safety Canada’s resources on
Fighting Against Forced Labour and Child Labour in Supply Chains to assess companies on their declared
commitment to ethical practices.

Furthermore, outreach efforts in vulnerable areas are vital for raising awareness about human rights
issues and improving communication with affected communities. Direct engagement with at-risk
populations fosters trust between the CORE and those impacted. Building this trust takes time,
underscoring the need for a long-term commitment from the Government of Canada. By providing the
CORE with adequate funding, cultural support, and a clear long-term vision, we can ensure that it is well-
equipped to make a meaningful impact on corporate practices and uphold human rights standards.

Expansion of covered sectors

During the 2015 election, a commitment was made to create an ombudsperson specifically for the
extractive sector, but the potential for human rights abuses is not an extractive sector-specific issue.
When the ombudsperson's office was established, it was slightly expanded to include the garment
sector. Interestingly, most of the complaints and cases that were able to move forward in the CORE’s
process pertained to the garment sector. Even more notable is the large number of inquiries that were
deemed inadmissible. It is possible that some of the complaints were dismissed because they did not fall
under the mandate's designated industries. If the mandate is renewed it is suggested that the scope of
industries covered be broadened to further encompass non-extractive industries.

A balance must be found between advocating for human rights in all sectors while leveraging the
expertise of specialists in key areas. A sector-exclusive mandate is a self-imposed limitation, whereas
investigating all sectors allows for the identification of systemic issues that may affect multiple industries,
enabling a more comprehensive understanding of human rights challenges. Inevitably there will

be certain industries - such as textiles, electronics and extractive sectors - that are more prone to human
rights scrutiny due to the nature of their operations and the inherent risks involved, whereby having
dedicated staff and industry experts like PDAC on retainer will prove useful.
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Planning for the evolution of the office

It would be inappropriate to outright close the office of the CORE, particularly given there are actions
that have not been fully resolved, as this would not only halt ongoing investigations but may deter future
whistleblowers or victims from coming forward. In general, the end of the 5-year mandate and public
consultation comes subsequent to the release of last-minute reports, such as the Dynasty Gold Final
Report - which was immediately refuted by Dynasty and is still waiting for a response. This accusation
and demand for apology/retraction create tangible market impacts that impugn the company and may
create future liability issues that could be directed toward the CORE. These are hallmarks of a lack of
transitionary planning.

Having fallen short of developing a transition plan, a mandate renewal timeline and providing clarity
around how outstanding issues will be resolved must be prioritized to ensure that all current cases are
either concluded or handed over to another comparable organization and set up a mechanism for
accountability during and after such a process.

PDAC strongly encourages Global Affairs Canada to consider how to keep the dialogue open and
maintain relationships with stakeholders. Collectively it is possible to identify ways to support human
rights work in the future, whether through funding, partnerships, or advocacy.

In conclusion

While the office of the CORE has the potential to be a powerful advocate for human rights, its current
operations and effectiveness have been disappointing. Instead of empowering companies to uphold
human rights standards, the office was crippled by starting operations during a global pandemic, and
inefficient use of stakeholders. To truly fulfill its mandate, it must prioritize access to remedy, stakeholder
engagement, resource utilization, transparency, and accountability.

PDAC advocates for the continuation of a mandate dedicated to encouraging companies to follow the UN
Guiding Principles and the OECD Guidelines and advising Canadian companies on ways to create
responsible business practices and policies. PDAC emphasizes that its effectiveness hinges on receiving
comprehensive support from the government. To achieve meaningful progress, it is essential to see an
increase in confidence, funding, and outreach that enables the CORE to operate effectively.
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Appendix A:
MAC & PDAC Letter to Minister Carr re: CORE - April 30, 2019

b

MAC & PDAC Letter
to Minister Carr.pdf

Appendix B:

MAC & PDAC Risk Assessment Guide CORE Non-Review Based Country Visits — November 11, 2021

Risk Assessment
Guide Non Review E

Double-click the attachment to open or right-click and select “Open file”.

If unsuccessful in opening the appendixes please contact Jeff Killeen, PDAC Director, Policy & Programs
(ikilleen@pdac.ca) or Nicole Kulp, PDAC Analyst, Sustainability (nkulp@ pdac.ca) for a direct copy of the
files. We appreciate the time taken to review our submission and are available for any additional
comments or questions regarding it.
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April 30th, 2019

The Honourable Jim Carr
Minister of International Trade
Global Affairs Canada

125 Sussex Dr.

Ottawa, Ontario

K1A 0G2

Dear Minister Carr,

Following your announcement of the appointment of Sheri Meyerhoffer as the Canadian Ombudsperson
for Responsible Enterprise (CORE) and the undertaking of a legal review regarding potential options for
tools for the CORE to employ, the mineral industry remains very concerned about the lack of mandate
for the CORE and the current direction being taken regarding said mandate.

The Mining Association of Canada (MAC) and the Prospectors & Developers Association of Canada
(PDAC) would like to take the opportunity on behalf of our members to reiterate our ongoing concerns
with respect to the potential mandate and parameters of the CORE. These concerns have been
repeatedly raised over the course of the last 16 months through meetings with you and your officials.
They were also re- stated in formal letters from each of our organizations addressed to your predecessor
onJune 27, 2018 and subsequently reinforced in letters from B2Gold, Eldorado Gold, Barrick, Excellon,
Goldcorp, Hudbay, IAMGOLD, Kinross, Lundin and Pan American Silver.

In these letters, it was clearly stated that our organizations and our members are supportive of a CORE
that is based on collaborative dispute resolution and joint fact-finding mechanisms and that does not
single out specific sectors but applies to all Canadian business operating abroad. We also firmly stated
that we unequivocally do not support any role for the CORE that involves the power to compel evidence
or testimony or involves the use of the Inquiries Act to grant such powers.

Our position, based on legal advice provided by Fasken Martineau and shared with your staff and your
department, is that establishing an ombudsperson with powers to compel creates a quasi-judicial body
that raises a host of Canadian Law, constitutional law and international law issues. This approach is also
out of step with the growing international consensus that unilateral investigative processes are not
effective and, in fact, are counter-productive to resolving disputes.

Given that the powers of the CORE remain an unresolved issue under your consideration, we are taking
this opportunity to reiterate again our concerns.

1. The CORE is not currently applicable to all Canadian businesses operating abroad
e Your government has indicated an intention to eventually include other sectors within the scope
of the CORE but there is uncertainty as no firm commitment to do so currently exists and the
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discretion on expanding the scope appears to rest with the newly appointed CORE, Sheri
Meyerhoffer. This was not the case when we had agreed to support the CORE in January 2018.
e All Canadian enterprises have an obligation to respect human rights — the CORE should
immediately apply to all Canadian enterprise operating abroad.
e The Canadian mineral sector remains the central focus / target of the CORE, effectively negating
its leadership in responsible exploration and mining and putting it at a competitive
disadvantage, risking a flight of capital and corporate offices to other jurisdictions.

2. Ongoing considerations of granting the CORE quasi-judicial powers

e Just prior to the 2018 establishment of the CORE, industry understood from government that
the mechanism would centre on dispute resolution using joint fact finding — over a year later,
your office continues to look for ways to grant the CORE the powers to compel evidence and
testimony through the Inquiries Act or other means. Again, when we had agreed to support the
CORE in January 2018 we were led to believe that this was not the case.

e Industry remains steadfast in its opposition to any consideration that provides the powers to
compel evidence or testimony, including the use of the Inquiries Act to allow for the CORE to
exercise such powers — the courts are the most appropriate venue for seeking a ruling on facts,
or judgement of innocence or guilt as they have the proper rules of evidence and procedural
protections necessary to uphold the fundamental principles of justice.

e The inclusion of such powers would also change the nature of such a mechanism and would
result in an adversarial process that would threaten to undermine the CORE’s capacity to resolve
disputes by inserting the same antagonism, conflict, and delays associated with civil or criminal
litigation. Any company subject to such a process would certainly acquire legal representation
and seek to protect its constitutional, legal and privacy rights and those of its employees.

e From years of discourse by organizations advocating for the powers to compel we also have a
concern that communities would be encouraged by those same organizations to dismiss
collaborative dispute resolution and joint-fact finding processes in favour of unilateral
investigations, including the powers to compel. Based on experiences with the IFC
Compliance/Advisor Ombudsman unilateral investigative processes create winners and losers,
further reinforcing conflict and provide no basis on which to resolve the dispute in ways that can
result in the rebuilding of relationships between the parties.

e Endowing the CORE with the power to compel evidence outside of Canada would result in the
creation of a significant overreach of its jurisdiction. For example, if the CORE wished to compel
the production of documents located outside Canada, or compulsion of testimony from persons
outside Canada, there could be conflict between Canadian and foreign law. This is further
complicated by the reality that, in most circumstances, a thorough investigative process would
require an examination of the conduct of the host country or state entities, creating additional
complexities for the Government of Canada.

e The requirement for more onerous and formal procedures that would need to accompany a
mechanism with powers to compel, together with the risk of challenges to any evidentiary
orders, would increase expense for all parties and create the prospect of lengthy delays, almost
certainly resulting in a legal challenge of the validity of the CORE.






O

The Mining Association | L'association miniére
of Canada | du Canada

PROSPECTORS & ASSOCIATION

DEVELOPERS CANADIENNE DES
ASSOCIATION PROSPECTEURS ET
OF CANADA ENTREPRENEURS

e The concerns above are compounded by the lack of open and transparent consultation with
respect to the development of the CORE’s mandate.

3. Consideration of legislating an Ombudsperson

e Given the ongoing challenges with respect to the mandate of the CORE, the consideration of
legislation has also begun to be discussed by government officials. This is an approach that our
industry does not support due to the adversarial dynamic that this would create as opposed to
collaborative dispute resolution processes. Once again, this was not discussed or under
consideration when the mineral industry agreed to support the CORE in January 2018.

e Legislating an Ombudsperson is not a viable “work-around” to modify the original direction of
the CORE at the time of its inception in January 2018 and will be strongly opposed. This is
primarily based on legal advice that the same concerns regarding the use of the Inquiries Act
would also apply to stand-alone legislation.

e Industry continues to emphasize the importance of a focus on sound dispute resolution tools
which provide remedy and build and strengthen relationships between companies and
communities in complex situations while relying on the Canadian court system to provide an
avenue to address more serious allegations.

Given the above, MAC and PDAC respectfully suggest that the mandate of the CORE, as articulated in
the Order-in-Council (OIC), fulfills the commitment made by the Liberal Party during the last election.
The mandate outlined in the OIC also more accurately reflects the description of the CORE that the
mineral industry supported in January 2018 and is consistent with the original intent of the relevant
recommendation coming out of the National Roundtables on Corporate Social Responsibility in 2006.

As such, we recommend that the CORE be given a chance to demonstrate that it can be an effective
mechanism to resolving disputes between communities and Canadian companies, regardless of what

sector they come from, in its current form as outlined in the OIC.

Sincerely,

JP e \\/

Ben Chalmers Lisa McDonald

Acting President and CEO Executive Director

Mining Association of Canada Prospectors & Developers Association of Canada
CC:

The Hon. Amarjeet Sohi, Minister of Natural Resources
The Hon. Chrystia Freeland, Minister of Foreign Affairs
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November 11, 2021

Ms. Sheri Meyerhoffer
Canadian Ombudsperson for Responsible Enterprise (CORE)
sheri.meyerhoffer@international.gc.ca

Dear Ms. Meyerhoffer,

As always, MAC and PDAC appreciate the opportunity to provide constructive input into your
policy development process and recognizes that we see much of our input reflected in your
documented procedures do date. Please consider the following suggestions offered to help
improve the proposed draft Risk Assessment Guide: CORE Non-Review-Based Country Visits.

The proposed approach begins with an unclear purpose whereby it suggests that the aim of the
Guide is to aid in the planning and implementing of country visits where communities and
individuals “may have been negatively affected by operations of Canadian companies”, yet this
assumption is not based upon a complaint received. It further states that the guide is to be used
in informing non-review-based country visits. However, what is lacking is an understanding of
how a decision will be made to visit a country in such circumstances, ie. when no request for
review has been received. Prior to any risk assessment, the CORE should identify a clear set of
criteria for how such visits are chosen. These criteria should recognize that a proper risk
assessment must be done in the context of expected benefits. Such a process should determine
the intended benefits for each trip and how those benefits can be measured against potential
risks.

Additionally, while the assessment process includes rigorous steps to engage local actors,
defined as everyone in communities near Canadian company operations, and a list of
international organizations focused on advocating for human rights and working to protect
human rights defenders, it lacks the inclusion of several other actors that are likely to have
relevant contextual information for an accurate and comprehensive risk assessment, such as:

1) Canadian embassies and High Commissions in country;

2) Embassies and High Commissions in Ottawa from the country to be visited:;

3) Global Affairs Canada and other federal departments with expertise in international affairs,
consistent with the approach of the National Contact Point (NCP);

4) Other actors, such as Canadian NGOs engaged in Official Development Aid activities or
capacity building activities; and,

5) Canadian companies operating in the country to be visited.

To ensure respect for human rights is enshrined in an assessment process that is consistent
with the “Do No Harm” approach and in the interest of transparency for all actors involved,
including companies, communities and individuals, the purpose of each visit must be clearly
articulated. Unless the purpose is well understood at the outset, there is the potential of raising
false expectations, as well as a potential for misconstruing the purpose of a visit.
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We look forward to your response to these issues in written form and to a follow-up meeting to
ensure that these significant concerns can be addressed.

Regards,

Y

Pierre Gratton Lisa McDonald

President and CEO Executive Director

Mining Association of Canada Prospectors & Developers
Association of Canada
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